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SENATE BI LL 6172

Passed Legislature - 2012 Regul ar Sessi on
State of WAshi ngton 62nd Legi sl ature 2012 Regul ar Session

By Senators Benton, Hobbs, Prentice, Keiser, Fain, and Chase; by
request of Departnent of Financial Institutions

Read first tinme 01/13/12. Referred to Commttee on Financial
I nstitutions, Housing & |Insurance.

AN ACT Relating to franchise investnent protection; and anendi ng
RCW 19.100.010, 19.100.020, 19.100.030, 19.100.040, 19.100.070,
19. 100. 080, 19.100.090, 19.100.184, 19.100.130, and 19.100. 248.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.100.010 and 1994 c 92 s 3 are each anended to read
as follows:

When used in this chapter, unless the context otherw se requires:

(1) "Advertisenent" means any witten or printed communication or
any commruni cati on by neans of recorded tel ephone nessages or spoken on
radio, television, or simlar communication nedia published in
connection with an offer or sale of a franchi se.

(2) "Affiliate" neans a person controlling, controlled by, or under
comon control w th another person, every officer or director of such
person, and every person occupying a simlar status or performng
simlar functions.

(3) "Director” nmeans the director of financial institutions.

(4) "Franchi se" neans:

(a) An agreenent, express or inplied, oral or witten, by which:
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(1) A person is granted the right to engage in the business of
offering, selling, or distributing goods or services under a marketing
pl an prescri bed or suggested in substantial part by the grantor or its
affiliate;

(i1) The operation of the business is substantially associated with
a trademark, service mark, trade nanme, advertising, or other comerci al
synbol designating, owned by, or licensed by the grantor or its
affiliate; and

(ii1) The person pays, agrees to pay, or is required to pay,
directly or indirectly, a franchise fee.

(b) The follow ng shall not be construed as a franchise within the
meani ng of this chapter:

(i) The paynent of a reasonable service charge to the issuer of a
credit card by an establishnment accepting or honoring such credit card
or any transaction relating to a bank credit card pl an;

(1i) Actions or transactions otherwi se permtted, prohibited or
regul at ed under | aws adm ni stered by the i nsurance conm ssioner of this
st at e;

(tii) Any notor vehicle dealer franchise subject to the provisions
of chapter 46.70 RCW

(5) "Marketing plan" neans a plan or systemconcerni ng an aspect of
conducting business. A marketing plan may include one or nore of the

fol | ow ng:
(a) Price specifications, special pricing systens or discount
pl ans;

(b) Sal es or display equipnment or nerchandi sing devi ces;

(c) Sal es techni ques;

(d) Pr onot i onal or advertising materials or cooperative
adverti sing;

(e) Training regarding the pronotion, operation, or nmanagenent of
t he busi ness; or

(f) Operational, nmanagerial, technical, or financial guidelines or
assi st ance.

(6) "Bank credit card plan" neans a credit card plan in which the
i ssuer of credit cards is a national bank, state bank, trust conpany or
any other banking institution subject to the supervision of the
director of financial institutions of this state or any parent or
subsi di ary of such bank

SB 6172. SL p. 2
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(7) "Franchi see" nmeans a person to whoma franchise is offered or
gr ant ed.

(8) "Franchisor" neans a person who grants a franchise to anot her
per son.

(9) "Subfranchi se" nmeans an agreenent, express or inplied, oral or
witten, by which a person pays or agrees to pay, directly or
indirectly, a franchisor or affiliate for the right to grant, sell or
negoti ate the sale of a franchi se.

(10) "Subfranchisor" nmeans a person to whom a subfranchise is
gr ant ed.

(11) "Franchise broker" means a person who directly or indirectly
engages in the business of the offer or sale of franchises. The term
does not include a franchisor, subfranchisor, or their officers,
directors, or enployees.

(12) "Franchise fee" neans any fee or charge that a franchi see or
subfranchisor is required to pay or agrees to pay for the right to
enter into a business or to continue a business under a franchise
agreenment, including, but not limted to, the paynent either in lunp
sumor by installnments of aninitial capital investnent fee, any fee or
charges based upon a percentage of gross or net sales whether or not
referred to as royalty fees, any paynent for the mandatory purchase of
goods or services or any paynent for goods or services available only
fromthe franchisor, or any training fees or training school fees or
charges; however, the follow ng shall not be considered paynent of a
franchise fee: (a) the purchase or agreenent to purchase goods at a
bona fide whol esale price; (b) the purchase or agreenent to purchase
goods by consignnent; if, and only if the proceeds remtted by the
franchisee from any such sale shall reflect only the bona fide
whol esal e price of such goods; (c) a bona fide loan to the franchi see
fromthe franchisor; (d) the purchase or agreenent to purchase goods at
a bona fide retail price subject to a bona fide comm ssion or
conpensation plan that in substance reflects only a bona fide whol esal e
transaction; (e) the purchase or |ease or agreenent to purchase or
| ease supplies or fixtures necessary to enter into the business or to
continue the business under the franchise agreenent at their fair
market or rental value; (f) the purchase or |ease or agreenent to
purchase or | ease real property necessary to enter into the business or
to continue the business under the franchise agreement at the fair
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mar ket or rental value; (g) anobunts paid for trading stanps redeemabl e
in cash only; (h) anmobunts paid for trading stanps to be used as
incentives only and not to be used in, with, or for the sale of any

goods.
(13) "Person" neans a natural person, corporation, partnership,
trust, or other entity and in the case of an entity, it shall include

any other entity which has a mgjority interest in such an entity or
effectively controls such other entity as well as the individual
officers, directors, and other persons in act of control of the
activities of each such entity.

(14) "Publish" neans publicly to issue or circul ate by newspaper,

mail, radio, or television or otherwise to dissemnate to the public.
(15) "Sale” or "sell" includes every contract of sale, contract to
sell, or disposition of a franchi se.
(16) "Ofer” or "offer to sell” includes every attenpt or offer to

di spose of or solicitation of an offer to buy a franchise or an
interest in a franchise.

(17) "File," "filed," or "filing," except in the phrase "filed with
and subject to the approval of the superior court,"” neans the receipt
under this_chapter of a record by the director or a_designee of the
director.

(18) "Record" neans_information that is _inscribed on _a tangible
nmedium or that is stored in_an_electronic_or_ other nmedium and is
retrievable in perceivable form

(19) "Prospective franchisee" neans_ any person, including any
agent, representative, or enployee, who approaches or is approached by
a franchise seller to discuss the possible establishnent of a franchi se
relationship.

Sec. 2. RCW19.100.020 and 1991 c 226 s 2 are each anended to read
as follows:

(1) It is unlawful for any franchisor or subfranchisor to sell or
offer to sell any franchise in this state unless the offer of the
franchi se has been registered under this chapter or exenpted under RCW
19. 100. 030.

(2) For the purpose of this section, an offer to sell a franchise
is made in this state when: (a) The offer is directed by the offeror
into this state fromwithin or outside this state and is recei ved where
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it is directed, (b) the offer originates fromthis state and viol ates
the franchise or business opportunity law of the state or foreign
jurisdiction intowhichit is directed, (c) the ((efferee)) prospective
franchisee is a resident of this state, or (d) the franchi se business
that is the subject of the offer is to be |ocated or operated, wholly
or partly, inthis state.

(3) For the purpose of this section, a sale of any franchise is
made in this state when: (a) An offer to sell is accepted in this
state, (b) an offer originating from this state is accepted and
violates the franchise or business opportunity law of the state or
foreign jurisdiction in which it is accepted, (c) the purchaser of the
franchise is a resident of this state, or (d) the franchi se busi ness
that is the subject of the sale is to be | ocated or operated, wholly or
partly, in this state.

(4) For the purpose of this section, an offer to sell is not nade
inthis state solely because the offer appears: (a) In a newspaper or
ot her publication of general and regular circulation if the publication
has had nore than two-thirds of its circulation outside this state
during the twelve nonths before the offer is published, or (b) in a
broadcast or transm ssion originating outside this state.

Sec. 3. RCW19.100.030 and 1991 c 226 s 3 are each anended to read
as follows:

The registration requirenents of this chapter shall not apply to:

(1) The offer or sale or transfer of a franchise by a franchisee
who is not an affiliate of the franchisor for the franchisee's own
account if the franchisee's entire franchise is sold and the sale is
not effected by or through the franchisor. A sale is not effected by
or through a franchisor nerely because a franchisor has a right to
approve or disapprove the sale or requires paynent of a reasonable
transfer fee. Such right to approve or disapprove the sale shall be
exercised in a reasonabl e manner.

(2) The offer or sale of a franchise by an executor, adm nistrator,
sheriff, mar shal , receiver, trustee in bankruptcy, guar di an,
conservator, or pursuant to a court-approved offer or sale, on behalf
of a person other than the franchisor or the estate of the franchisor.

(3) The offer or sale of a franchise to a bank, savings
institution, trust conpany, insurance conpany, investnment conpany as
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defined in the Investnment Conpany Act of 1940, pension or profit
sharing trust, or other financial institution or institutional buyer or
to a broker deal er where the purchaser is acting for itself or in sone
fiduciary capacity.

(4) The offer or sale of a franchise by a franchi sor:

(a) Who has delivered in witing to each prospective franchi see, at
| east ((ten—business)) fourteen cal endar days prior to the execution by
t he prospective franchi see of any binding franchi se or other agreenent,
or at least ((tenr—business)) fourteen_ calendar days prior to the
recei pt of any consideration, whichever occurs first, ((an—etfering
e+rettar)) a disclosure docunent conplying with guidelines adopted by
rule of the director. The director shall be guided in adopting such a
rule by the guidelines for the preparation of the ((UrfermFranchise
oHHerthg—CG+ewlar)) disclosure docunent adopted by the federal trade
conm ssion or the North American Securities Adm nistrators Associ ation,
Inc., or its successor, as such guidelines nay be revised fromtine to
tinme; and

(b) Who either:

(i)(A) Has a net worth on a consolidated basis, according to its
nost recent audited financial statenent, of not less than five mllion
dollars or who has a net worth, according to its npbst recent audited
financial statenent, of not less than one mllion dollars and is at
| east eighty percent owned by a corporation which has a net worth on a
consolidated basis, according to its nobst recent audited financial
statenent, of not less than five mllion dollars; and

(B) Has had at |east twenty-five franchisees conducting busi ness at
all times during the five-year period i medi ately preceding the offer
or sale or has conduct ed busi ness which is the subject of the franchise
continuously for not less than five years preceding the offer or sale
or if any corporation which owns at |east eighty percent of the
franchisor, has had at Ileast twenty-five franchisees conducting
business at all tines during the five-year period imedi ately precedi ng
the offer or sale or such corporation has conducted business which is
t he subject of the franchise continuously for not |less than five years
precedi ng the offer or sale; and

(© Requires an initial investnent by the franchisee of nore than
one hundred t housand dol |l ars; and

SB 6172. SL p. 6
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(D) Files annually with the director a statenment prescribed by rule
of the director giving notice of such claim and pays a filing fee as
set forth in RCW 19.100. 240; or

(ti)(A) Has no outstanding franchises granted for businesses
| ocated or to be |ocated outside the state of Washi ngton; and

(B) Has granted and grants no nore than three franchises for
franchi se businesses to be situated wwthin the state of Washi ngton; and

(C) Does not publish an advertisenment or engage in general
solicitation for the franchise offering; and

(D) The buyer is represented or advised in the transaction by
i ndependent | egal counsel or certified public accountant; or

(iii) Does not charge a franchise fee, as defined in RCW
19.100. 010(12), in excess of five hundred dollars; and

(c) Who has not been found by a court of conpetent jurisdiction to
have been in violation of this chapter, chapter 19.86 RCW or any of
the various federal statutes dealing with the same or simlar matters,
within seven years of any sale or offer to sell franchise business
under franchi se agreenent in the state of Washi ngton.

(5) The offer or sale of a franchise to an accredited investor, as
defined by rule adopted by the director. The director shall be guided
in adopting such a rule by the rules defining accredited investor
promul gated by the federal securities and exchange comm ssion.

(6) The offer or sale of an additional franchise to an existing
franchi see of the franchisor for the franchisee's own account that is
substantially the sane as the franchise that the franchisee has
operated for at least two years at the tinme of the offer or sale
provided the prior sale to the franchi see was pursuant to a franchise
offering that was registered in the state of Washi ngton.

Sec. 4. RCW 19.100.040 and 1991 c 226 s 4 are each anended to read
as follows:

(1) The application for registration of the offer, signed by the
franchi sor, subfranchisor, or by any person on whose behalf the
offering is to be nmade, nust be filed with the director and shall
cont ai n:

(a) A copy of the franchisor's or subfranchisor's ((etfering
e+redutar)) disclosure docunent which shall be prepared in conpliance
wi th guidelines adopted by rule of the director. The director shall be

p. 7 SB 6172. SL
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gui ded in adopting such rule by the guidelines for the preparation of
t he ((YnatfermFranchise OfertngGCreular)) disclosure docunent adopted
by the federal trade comm ssion_or_ the North Anmerican Securities
Adm ni strators Association, Inc., or its successor, as such guidelines
may be revised fromtine to tineg;

(b) A copy of all agreenents to be proposed to franchi sees;

(c) Aconsent to service of process as required by RCW19. 100. 160;

(d) The application for registration of a franchi se broker, if any;

(e) The applicable filing fee; and

(f) Such other information as the director determ nes, by rule or
order, to be necessary or appropriate to facilitate the adm nistration
of this chapter

(2) The director may require the filing of financial statenents of
the franchisor or subfranchisor audited by an independent certified
public accountant and prepared in accordance with generally accepted
accounting principles.

When the person filing the application for registration is a
subfranchi sor, the application shall also include the sane information
concerning the subfranchisor as is required from the franchisor
pursuant to this section.

Sec. 5. RCW19.100.070 and 1991 c 226 s 5 are each anended to read
as follows:

(1) A franchise offering shall be deenmed duly registered, and a
cl aimof exenption under RCW 19.100.030(4)(b)(i) shall be duly filed,
for a period of one year fromthe effective date of registration or
filing unless the director by rule or order specifies a different
peri od.

(2) Registration of a franchise offer may be renewed for additional
periods of one year each, unless the director by rule or order
specifies a different period, by filing with the director no | ater than
((H+teen—bustness)) twenty calendar days prior to the expiration
thereof a renewal application containing such information as the
director may require to indicate any substantial changes in the
information contained in the original application or the previous
renewal application and paynent of the prescribed fee.

(3) If amterial adverse change in the condition of the franchi sor
or the subfranchisor or any material change in the information

SB 6172. SL p. 8
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contained inits ((etHertngetreular)) disclosure docunent should occur

the franchi sor or subfranchi sor shall so anend the registration on file
with the director as soon as reasonably possible and in any case
before the further sale of any franchi se.

Sec. 6. RCW 19.100.080 and 1991 c 226 s 6 are each anended to read
as follows:

(1) It is unlawful for any person to sell a franchise that is
registered or required to be registered under this chapter wthout
first ((deHver+ng)) furnishing to the ((efferee)) prospective
franchisee a copy of the franchisor's current disclosure docunent, as
described in RCW19.100.040 and 19.100.070, at |east ((tenbusiness))
fourteen_ calendar days prior to the execution by the ((efferee))
prospective franchi see of any binding franchi se or other agreenent, or

at | east ((ten—bustness)) fourteen cal endar days ((prer—toethe+receipt

of —any—eonsideration—whichever—oceurs—FH+st—a—-ecopy—of—theofHfering

before the prospective franchisee signs_a binding agreenent with, or
nmakes any paynent to, the franchisor or an affiliate in connection with
t he proposed franchi se sale.

(2) It is unlawful for any franchisor to alter unilaterally and
materially the terns and conditions of the basic franchi se agreenent or
any related agreenents attached to the_ disclosure_ docunent wthout
furnishing the_ prospective franchisee with a copy of each_ revised
agreenent _at | east seven_ calendar days_ before_ the_ prospective
franchi see signs the revised agreenent. Changes to an agreenent that
arise out of neqgotiations initiated by the prospective franchi see do
not trigger this seven cal endar day peri od.

Sec. 7. RCW19.100.090 and 1971 ex.s. ¢ 252 s 9 are each anended
to read as foll ows:

(1) Neither (a) the fact that application for registration under
this law has been filed nor (b) the fact that such registration has
becone effective constitutes a finding by the director that any
docunent filed under this law is true, conplete, or not msleading
Nei t her any such fact or the fact that an exenption is available for a
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transaction nmeans that the director has passed in any way on the nerit
or qualifications of or reconmended or given approval to any person
franchi se, or transaction.

(2) It is unlawful to nake or cause to be nade to any prospective
( ( pyrehaser—or—offeree)) franchisee any representation inconsistent
with this section

Sec. 8. RCW19.100.184 and 1991 ¢ 226 s 12 are each anended to
read as foll ows:

This chapter does not preclude negotiation of the terns and
conditions of a franchise at the initiative of the franchi see, provided
that such negotiated terns and conditions do not violate any provision
of this chapter. After the initial offer to a franchisee using the

((et+ertng—-etreular)) disclosure docunent required by RCW19. 100. 030,
19. 100. 040, or 19.100.070 a franchisor need not provide an anended

((et+ertng—etreutar)) disclosure docunent to that franchi see by reason
of a change in the terns and conditions of a franchi se bei ng negoti at ed
at the initiative of that franchisee or anmend the registration by
reason of such change.

Sec. 9. RCW19.100.130 and 2011 c 336 s 560 are each anended to
read as foll ows:

Upon the entry of a stop order under any part of RCW 19.100. 120,
the director shall pronptly notify the applicant that the order has
been entered and that the reasons therefor and that within fifteen days
after receipt of a witten request, the matter will be set down for
hearing. |If no hearing is requested within ((f+fteen)) twenty cal endar

days and none is ordered by the director, the director shall enter his
or her witten findings of fact and conclusions of |aw and the order
Wil remain in effect until it is nodified or vacated by the director.
If a hearing is requested or ordered, the director after notice of an
opportunity for hearings to the issuer and to the applicant or
registrant shall enter his or her witten findings of fact and
conclusions of law and may nodify or vacate the order. The director
may nodify or vacate a stop order if he or she finds that the
condi tions which pronpted his or her entry have changed or that it is
otherwise in the public interest to do so.

SB 6172. SL p. 10
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Sec. 10. RCW 19.100.248 and 1979 ex.s. ¢ 13 s 4 are each anended
to read as foll ows:

If it appears to the director that a person has engaged or is about
to engage in an act or practice constituting a violation of a provision
of this chapter or a rule adopted or order issued under this chapter,
the director may, in the director's discretion, issue an order
directing the person to cease and desist from continuing the act or
practice. Reasonable notice of and opportunity for a hearing shall be
given. The director may issue a tenporary order pending the hearing,
whi ch shall remain in effect until ten days after the hearing is held
and which shall becone final if the person to whomnotice is addressed
does not request a hearing wthin ((++teen)) twenty calendar days
after the receipt of the notice.

Passed by the Senate February 10, 2012.

Passed by the House February 27, 2012.

Approved by the Governor March 29, 2012.

Filed in Ofice of Secretary of State March 29, 2012.
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